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MONDAY, MARCH 18, 1957 


Untrep States SENATE, 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The committee met at 9:50 a. m., in room 424, Senate Office Build- 
ing, James O. Eastland (chairman) presiding. 

Present: Senators Eastland (chairman), Johnson, Kefauver, 
McClellan, Ervin, Wiley, Watkins, Dirksen, Hennings, and Butler. 

Also present : Senator Stuart Symington. 

Also present: Joe Davis, chief clerk. 

Chairman Eastianp. The committee will come to order. 

This is a hearing on the nomination of Charles E. Whittaker, of 
Missouri, to be Associate Justice of the Supreme Court of the United 
States, vice Stanley Reed, retired. 

Senator SyMIncTON. May I make a brief statement with regard 
to this nomination? 

Chairman Easrnanp. Yes, sir. 


STATEMENT OF HON. STUART SYMINGTON, A UNITED STATES 
SENATOR FROM THE STATE OF MISSOURI 


Senator Symrneton. If it pleases the Chair, Mr. Chairman, I appre- 
ciate this opportunity to appear before your committee and speak on 
behalf of the nomination of a great Missourian, Judge Charles Whit- 
taker. 

Since childhood, Charles Whittaker has been fascinated by the law 
and its application to human problems. His first goal was to become 
a good lawyer. That aim was rapidly achieved. 

In 1930, 6 years after graduation from the Kansas City School of 
Law, he became a junior partner in one of Kansas City’s busiest law 
firms. Two years later he was a full partner. 

An outstanding trial and appellate attorney, he became known as a 
“lawyer’s lawyer.” His nomination to the Kansas City Federal Dis- 
trict Court in 1954 met with universal approval. 

During the next 2 years, this new judge worked long hours clearing 
up a congested docket. His effort earned the praise of both lawyers 
and fellow jurists. 

On June 22 of last year, Judge Whittaker was nominated to a seat 
on the court of appeals. In the short time since, he has built an out- 
standing record in the eighth circuit. 

Mr. Chairman, it is my conviction that all who examine this nomi- 
nee’s background, character, and legal career, will find him worthy of 
the Nation’s trust. 
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Through the years Charles Whittaker, Missouri citizen, American 
patriot, has demonstrated the ability, the experience and the character 
so necessary to a Supreme Court Justice. 

It is a distinct privilege as well as a pleasure to commend to you 
Charles Evans Whittaker—one who we of Missouri believe will be a 
worthy member of our highest Court. 

Thank you, Mr. Chairman. 

Senator Jounston. Whose place is he taking? 

Senator SymineTon. Justice Reed. 

Senator Jonnston. He comes highly recommended by you then? 

Senator Symineton. Yes, sir, he does, Senator. 

Thank you, Mr. Chairman. 

Chairman Eastianp. By letter of March 8, 1957, the standing com- 
mittee on Federal judiciary of the American Bar Association states 
that the nominee is eminently qualified. 

That will be placed in the asenry 

(The document referred to is as follows:) 


AMERICAN BAR ASSOCIATION, 
STANDING COMMITTEE ON FEDERAL JUDICIARY, 
March 8, 1957. 
Hon. JAMES O, EASTLAND, 
Chairman, United States Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 

Deag SENATOR EASTLAND: Thank you for your telegram inviting this com- 
mittee to submit its recommendation in connection with the hearing which has 
been scheduled on the nomination of Judge Charles E. Whittaker to be Associate 
Justice of the Supreme Court of the United States. 

Prior to the President’s making this nomination, the Attorney General afforded 
this committee full opportunity to investigate and report on the qualifications of 
Judge Whittaker for appointment as an Associate Justice of the Supreme Court. 
We found that Judge Whittaker had been one of the leading lawyers of Missouri 
prior to his appointment to the Federal bench, and that the performance of his 
duties on the bench has been marked by outstanding legal ability, industry, and 
judicial temperament. 

Our committee unanimously concluded that Judge Whittaker is eminently 
qualified for this very important appointment, and we are pleased so to advise 
you. 

Sincerely yours, 
BERNARD G. SEGAL. 

Chairman Eastianp. By wire, the president of the Missouri Bar 
Association, Horace F. Blackwell, Jr., states that his association un- 
qualifiedly recommends confirmation of the nomination. 

That telegram will be placed in the record. 

(The document referred to is as follows :) 


KANSAS City, Mo., 


March 6, 1957 
Senator JAMES O. EASTLAND, 


Chairman, Judiciary Committee, 
Senate Office Building, 
Washington, D. C. 


The Missouri Bar Association unqualifiedly recommends the confirmation of 
Judge Charles E. Whittaker as Supreme Court Justice. He is a past president of 
this association. He is a lawyer and judge of the highest caliber and will per- 
form his duties with intelligence, industry and integrity. 

Horace F. BLACKWELL, Jr., 
President, Missouri Bar Association. 


Chairman Eastianp. By letter of March 6, 1957, the chairman of 
the committee on nominations of the Association of Immigration and 
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Nationality Lawyers, states that his Assgciation of Immigration and 
Nationality Lawyers endorses the nomination. 

That will be placed in the record. 

(The document referred to is as follows :) 


ASSOCIATION OF IMMIGRATION AND NATIONALITY LAWYERS, 


New York, N. Y., March 6, 1957. 
Hon. JAMEs O. EASTLAND, 


Chairman, Committee on the Judiciary, 
Senate Office Building, Washington, D. C. 


DEAR SENATOR EASTLAND: This association endorses the appointment of Hon. 
Charles Evans Whittaker to be Associate Justice of the Supreme Court of the 


United States, and respectfully urges your committee to give favorable consid- 
eration to his nomination. 


Yours very truly, 
JOSHUA S. KOENIGSBERG, 
Chairman, Committee on Nominations. 


Chairman Eastrianp. By letter of March 15, 1957, Senator Hruska 
forwarded letters from the Honorable Richard E. Robinson, United 
States district judge, Omaha, Nebr., and the Honorable John W. Dele- 


hant, judge, United States district court, Lincoln, Nebr., endorsing the 
nominee. 


Those two letters will be placed in the record. 
(The documents referred to are as follows :) 


Unirep States SENATE, 
COMMITTEE ON THE JUDICIARY, 


March 15, 1957. 
Hon. James O. EAsTLanp, 


Chairman, Committee on the Judiciary, 
United States Senate. 


Deak Mr. CHAIRMAN: This letter is in reference to the nomination of The 
Honorable Charles E. Whittaker as Justice of the Supreme Court of the United 
States. I believe this nomination should be confirmed as rapidly as possible by 
the Committee on the Judiciary in the Senate. 

Although I do not know Judge Whittaker personally, I made inquiry of Chief 
Judge John W. Delehant, of Lincoln, and Judge Richard E. Robinson, of Omaha, 
of the United States district court in Nebraska. 

Attached are the letters which they returned to me indicating their unqualified 
support of Judge Whittaker. 

Yours very truly, 
Roman L. Hruska, 
United States Senator from Nebraska. 


RicHARD E. Rosprinson 
UnitTep States District JUDGE 


OmaHa, NEsR., March 13, 1957. 
Hon. RoMAN L. HrvusKA, 


Senate Office Building, Washington, D. C. 


Deak RoMAN: I am writing simply to confirm what I recently toid you in 
personal conversation about my desire to see that Judge Charles E. Whittaker is 
promptly confirmed by the Senate as one of the Justices of the United States 
Supreme Court. 

As I have already told you, I met Judge Whittaker only recently, but had the 
good fortune of visiting with him and observing him at some length at the 
recent judicial conference of the eighth circuit. In my humble opinion he pos- 
sesses all of those necessary qualities one looks for in a great judge. He has 
had the unusual experience of a long active life in general practice, serving, al- 
though briefly, as a trial judge of the United States district court, and a member 
of the Court of Appeals of the Eighth Circuit where he distinguished himself. 

T can say to you without hesitation, reservation, or equivocation that all of the 
judges in attendance at the conference were high in their praise of Judge Whit- 
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taker as being eminently qualified for the position to which he has been ap- 
pointed by the President. 


I am sure that you will agree with everything that I have herein said when 
you have the opportunity to meet him when he appears before the committee. 
Sincerely, 


Dick. 


JOHN W,. DELEHANT 
JupGE, Untrep STATES District Court 


LINCOLN, Nesr., March 9, 1957. 
The Honorable Roman L. Hruska, 


United States Senator, 
Senate Office Building, Washington, D. C. 


My Drak SENATOR: I presume to offer this brief suggestion in support of the 
early confirmation of the nomination of the Honorable Charles E. Whittaker as 
a Justice of the Supreme Court of the United States. I believe the nomination 


to be exceptionally well advised to reflect high credit upon the appointing 
authority. 


Judge Whittaker is, first of all, a man of high intellectual attainments, engag- 
ing personality, unusual industry, and unquestionable character and courage. 

For many years he enjoyed an excellent law practice in Kansas City, which 
is an important center. For slightly less than 3 years, he has been in judicial 
service in which his record has abundantly vindicated his successive appoint- 
ments to the district and the appellate bench. 


Fairly measuring the man and the jurist, I regard him as altogether worthy 
of your favorable consideration, and that of the entire Senate. 
Very respectfully yours, 


JOHN W. DELEHANT. 

CuatrMANn Eastianp. Anything else on the nominee ? 

Mr. Davis. Yes, sir; we do have a communication, a letter of March 
8, 1957, from a Mr. Fyke Farmer, attorney-at-law, Nashville, Tenn., 
which protested this nomination. It is my understanding that the 
witness is present here today, Mr. Chairman. 

Chairman Easrianp. We will get to you later, Mr. Farmer. 

Mr. Davis. There also is a letter addressed to Senator Neuberger, 
which was forwarded to Senator Hennings, who, in turn, forwarded 
it to the committee. It is a letter from Horace B. Davis of Columbia, 
S. C., protesting the nomination. 

Senator Jonnston. Who is that? Lets see that letter. 

Senator Henntneos. Mr. Chairman, I was at the committee earlier 
and found no one here—— 

Chairman Eastianp. Senator Hennings. 

Senator Hennines. Except for Senator Watkins. There was no 
quorum. 

Chairman Easttanp. Do'you have a statement you want to make in 
favor of the nominee? 

Senator Hennines. Yes; I do. 

Chairman Eastianp. Do you want to make it now ? 

Senator Henninos. I would like very much to do so. 


STATEMENT OF HON. THOMAS HENNINGS, A UNITED STATES 
SENATOR FROM THE STATE OF MISSOURI 


Mr. Chairman, it is indeed a great privilege for me this morning to 
say a few words in favor of the nomination and approval by the Senate 
following the favorable reporting of this committee to the Senate of 
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the nomination of Judge Charles Whittaker who at the present time 
is United States court of appeals judge of the Eighth Cireuit. 

It has also been my privilege to appear here on two other occasions 
on behalf of Judge Whittaker. The correspondent for a national 
magazine called me shortly after the justice’s designation for the nom- 
ination and asked me if I could tell him anything about the judge. 
I said, “Of course, he is a man of very high character, he is a man 
of unimpeachable integrity, and he isa lawyer’ s lawyer.” 

As a member of the bar of my own State, I take a special pride too 
in the fact that he is the first Supreme Court Associate Justice ever to 
be appointed from the State of Missouri. I believe that is true, is it 
not, Judge Whittaker ? 

Judge Wurrraker. That is my understanding. 

Senator Henninos. Without exception insofar as my own informa- 
tion extends, the lawyers of my own State of which the Associate 
Justice designate has served honorably and effectively as president of 
the integrated bar, lawyers of both political parties, indeed lawyers of 
no political faith, those who may be termed independents, are universal 
in their approval and their acclaim of Judge Whittaker. 

He is fair, he is learned in the law, he has cour age and he possesses 
in a very high degree all of those qualifications which we like to see 
in our judiciary. 

So, Mr. Chairman, having made that statement, I would like to say 
to my brethren on this committee, this Committee of the Judiciary, 
that I hope that they will look favorably upon this nomination, and 
that the Justice designate may be reported to the Senate for confirma- 
tion promptly and expeditiously. 

I thank you, Mr. Chairman. 

Chairman Eastuanp. Thank you, Senator Hennings 

Mr. Farmer, would you sit there please ? 

Do you have a statement, sir? 

Mr. Farmer. Yes, sir. 

Chairman Easttanp. Hold your hand up. 

Do you solemnly swear the testimony you are about to give to the 
Committee on the Judiciary of the Senate of the United States is the 
truth, the whole truth and nothing but the truth, so help you God ? 

Mr. Farmer, I do. 

Chairman Eastianp. Proceed, sir. 

Senator Henninos. Before the witness proceeds, may we have some 
idea of the identification of the witness, as to who he is, and where he 
is from? Is that in your statement, sir? 

Mr. Farmer. No, sir. 

Chairman Eastianp. Yes, sir, give us that information. 


TESTIMONY OF FYKE FARMER, ATTORNEY AT LAW, 
NASHVILLE, TENN. 


Mr. Farmer. My name is Fyke Farmer. I am a lawyer. I live in 
Nashville, Tenn. I am a member of the Tennessee bar.” I am a mem- 
ber of the bar of the United States District Court for the Middle 
District of Tennessee, licensed to practice before the Sixth Circuit and 
Eighth Circuit and Fourth Circuit Courts of Appeals and the Supreme 
Court of the United States. 


89900—57 2 
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Senator Dirksen. How long have you been practicing ? 

Mr. Farmer. I came to the bar in 1925. 

Senator Jounston. What law school did you finish? 

Mr. Farmer. Yale Law School. 

Senator Jounston. Have you been in Tennessee all during your 
practice ? 

Mr. Farmer. Yes, sir. 

I have not been in the active practice for the past 10 years. I ama 
licensed attorney and practiced, but I do not maintain an office. Ten 
years ago I gave up the active practice to devote my time to working 
for world government, but I still practice but do not maintain an 
office. 

Chairman Eastianp. You say working for world government ? 

Mr. Farmer. Yes, for world government. 

Senator Jounston. You are for a government the world over, not 
the United States Government ? 

Mr. Farmer. A world government. 

Senator Jounston. And not for the United States Government ? 

Mr. Farmer. I am for the United States Government; yes, sir. 

Senator Jounston. You would have a world government overall, 
is that right? 

Mr. Farmer. A world government of the Federal type. You see, 
Senator, you have here a Federal system. 

Senator Hennines. Is this Clarence Streit’s organization of Union 
Now? 

Mr. Farmer. On the same principles. 

Senator Hennines. Not the same thing? 

Mr. Farmer. Mr. Streit’s ideas are limited to western democracy. 
My idea is that the government should be established for the entire 
world on those principles in which law applies to individual citizens. 

Senator Jounston. What about countries behind the Iron Curtain 
at the present time, what about them ? 

Mr. Farmer. They should be included. You can’t have a world 
government otherwise with powers to keep peace and prevent war. 

Chairman Eastianp. The Daily Worker, which is the official organ 
of the Communist Party, states on August 1, 1955, at page 7, that one 
Fyke Farmer endorsed a letter to President Eisenhower against action 
under the Smith Act against certain Communist leaders. Are you 
that Fyke Farmer? 

Mr. Farmer. Senator, I do not recall. I do not deny it. I probably 
did. I don’t deny it. You asked me right now whether I signed such 
a letter. I don’t see the letter. But I don’t deny signing such a 
letter. 

Chairman Easritanp. You remember if you wrote the President 
of the United States a letter against action against leaders of the 
Communist conspiracy. You would remember that, wouldn’t you? 

Mr. Farmer. a say Communist conspiracy. I would like to see 
the letter you are asking about. 

Chairman Eastianp. What letter did you sign ? 

Mr. Farmer. I don’t recall. 

Chairman Eastrianp. About the Smith Act? 

Mr. Farmer. I don’t recall. 

Senator Hennines. Mr. Chairman, what are his objections to Judge 
Whittaker ? 
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Mr. Farmer. Would you let me make my statement and then if you 
want to question it, all right. 

Senator Jounston. We want to know who you are before we get 
the statement. We want to know what weight to put on the statement 
before you give the statement. 

Mr. Farmer. Are there any more questions about who I am? 

Chairman Eastianp. Those questions bear on who you are. You 
may proceed. I will ask you some questions when you are through. 

Mr. Farmer. I protest the nomination of Judge Charles Evans 
Whittaker to be Associate Justice of the Supreme Court on the ground 
that he has a personal predilection, amounting to a prejudice or bias, 
against fundamental principles of the Constitution and is opposed 
to human liberty. 

In April 1955, Judge Whittaker, sitting as United States district 
judge for the western district of Missouri, wrote an opinion and 
order in the case of Horace B. Davis v. The Unwersity of Kansas 
City evincing such attitude. 

I desire here to interpolate, to explain to the gentlemen of the com- 
mittee that I was attorney for Mr. Davis in that litigation. How- 
ever, I was not attorney of record. Under the rules of the District 
Court for the Western District of Missouri, out-of-State attorneys 
are not allowed to appear. There must be a local attorney who is a 
member of the bar of that district, and to be a member of the bar of 
that district or to be permitted to appear, as I recall the rule, the at- 
torney must be a resident of Missouri, licensed in the Missouri courts. 

Senator Jounson. At what school was he teaching ? 

Mr. Farmer. Dr. Davis? 

Senator JoHnson. Yes. 

Mr. Farmer. University of Kansas City. So, while I was Dr. 
Davis’ attorney, employed by him, and acted as his counsel in the 
case and, I think, signed the complaint he filed and prepared the 
papers, he was forced to appear per se to sign his own name and a mo- 
tion I made to appear as his attorney was denied by Judge Whittaker. 
In appearing here toda 

Senator JOHNSTON. Was that the outgrowth of some investigations 
of this committee ? 

Mr. Farmer. No, sir; I will explain that. 

Senator Jounston. It was Senator Jenner, wasn’t it ? 

Mr. Farmer. Yes, sir. 

Senator Jounston. That is this committee ? 

Mr. Farmer. A subcommittee. 

Senator Jonnston. A subcommittee of this committee ? 

Mr. Farmer. In appearing here today Dr. Davis paid $50 toward 
my expenses to come here. 

Senator Jounston. What is he doing now? 

Mr. Farmer. He isteaching in a college. 

Senator Jounston. In what college is he teaching ? 

Mr. Farmer. He has asked me not to divulge, not to state what 
college. 

Senator Jounston. I have a letter with his name signed to it. 
He is teaching at Benedict College in Columbia, S. C., my State. 

Mr. Farmer. That is correct. 

Senator Hennines. We all had letters, didn’t we, from Dr. Davis? 

Mr. Farmer. I havea letter in which he 
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Senator Hzennrves. He made no concealment of the fact that he 
was teaching at Benedict College. 

Senator Jounsron. I don’t lowe why he should keep that a secret. 
That is a colored college down in my State. 

Mr. Farmer. That’s right. 

Chairman Eastianp. Proceed, Mr. Farmer. 

Mr. Farmer. The plaintiff in the action, Dr. Horace B. Davis, from 
1947 to December 1953 held the position of associate professor of 
economics on the university faculty. 

The University of Kansas City was a private institution incor- 
porated under the laws of the State of Missouri. In December 1953 
the board of trustees discharged him. Dr. Davis claimed that his 
discharge amounted to a breach of the contract which he held with the 
university as an officer of instruction on permanent or continuous 
tenure. 

In June 1953 the Internal Security Subcomittee of the Committee 
on the Judiciary of the United States Senate had subpenaed Dr. Davis 
to appear before it in connection with its inquiry on investigation of 
what it termed the “subversive influence in the educational process.” 
Upon his appearance before the subcommittee at Chicago, Dr. Davis 
refused to admit membership in the Communist Party and refused to 
answer questions concerning alleged Communist activities. He in- 
voked the privilege against self-incrimination in the fifth amendment. 
This was highly publicized in Kansas City. 

Senator Hennrnes. May I interrupt you there, please, sir? What 
was the question put to Dr. Davis, specifically ¢ 

Mr. Farmer. By the Jenner subcommittee ? 

Senator Henninos. Yes; by the Subcommittee on Internal Secur- 
ity, or its counsel. 

Mr. Farmer. There were a number of questions. 

Senator Hennrnos. I refer specifically at this time to the question 
put to Dr. Davis when Dr. Davis invoked the protection of the fifth 
amendment relating to self-incrimination. 

Mr. Farmer. Yes, sir. I will answer that question to the best I can. 
He was asked a number of questions; one of the questions, and I guess 
this is what you are getting at, is whether he was then at that time, or 
ever had been, a member of the Communist Party. 

Senator Henntnos. Was the question phrased in that fashion or 
was it phrased “Are you now a member of the Communist Party,” 
and was there a succeeding question, “Have you ever been a member 
of the Communist Party?” 

Mr. Farmer. Probably that way. 

Senator Hennineos. Or don’t you remember ? 

Mr. Farmer. It has been 2 years since I have seen the record. Prob- 
ably that is correct. 

Senator Henntnos. I don’t know. Iam asking you. 

Mr. Farmer. Probably that is true. 

Senator Jounston. You were on the subcommittee and I am on the 
subcommittee. It is usually asked in that form, I know that, to give 
them a chance to see whether they are a Communist at this particular 
time. 

Senator Henninos. It has been the general practice, and some of us 
have served on that subcommittee. It does have some bearing, I think, 
in such matters as to whether a witness invokes the fifth amendment 
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on the question of whether he is presently a member of the Commu- 
nist Party, or whether he at some time in the past has been. 

Mr. Farmer. There is no question he was asked both. I am per- 
fectly willing to concede they were asked in the order in which they 
were asked. The fact is I don’t recall. 

Senator Hennrnes. I do not recall. 

Senator Watkins. Was this subcommittee held in Missouri ? 

Mr. Farmer. I think it was held in Chicago. He was subpenaed 
from Kansas City to go to Chicago. 

Senator Warkrns. I also happen to be a member but I was not in 
attendance in Chicago. 

Senator Witey. What was the issue before the Judge? 

Mr. Farmer. You will have to allow me to read this. 

Senator Witey. You will have to go quickly because I have an- 
other meeting at 10: 30. 

Mr. Farmer. Shortly thereafter, Dr. Davis was called up before a 
meeting of certain trustees of the university. At this meeting, the 
chairman of the board of trustees threatened him in effect with dis- 
ciplinary action unless he answered the questions: 

‘s First, whether or not you are or ever have been a member of the Communist 
arty? 

Soeuity: whether you now are or whether you ever have been active in the 
work of the Communist Party or employed by or associated with any of its 
organiaztions? 

The third question, which might be somewhat different in form, which we 
would like to ask you, whether you now are supporting or whether you have 
ever supported Communist activities? 


Dr. Davis, contending that these questions were in excess of the 
powers of the university officials, and amounted to an infringement 
upon his rights as a member of the faculty of the university, refused 
to answer. 


There was a hearing before the board of trustees of the university 
in December 1953 on charges that Dr. Davis had refused to answer 
questions put to him by the trustees or to cooperate with them in the 
performance of their duty to determine whether he was bound by 
commitments which rendered him unfit to be retained in a position 
of educational trust. 


At this meeting, Dr. Davis made the following statement before the 
board of trustees: 


Senator Jenner has made it clear on many occasions that he believes the Com- 
munist Party to be a subversive organization, taking orders from a foreign power 
and working actively for the overthrow of the United States Government by 
force and violence ; he believes it to be a criminal conspiracy. 

He has implied that I am engaged in such a conspiracy and that I have com- 
mitments which would interfere with my performing the duties normally to be 
expected of a college teacher. 

I do not have any such commitments. I make up my own mind and take full 
responsibility for my own actions. I am not under the domination of any party 
or government foreign or domestic. If anyone contends that I have committed 
any illegal or immoral act, let him come forward and state when and where such 
act was committed. 

I do not carry on propaganda in my classroom. My philosophy of education 
would preclude such a thing. My students are encouraged to think for them- 
selves. Discussion in my classes is free and disagreement is not penalized. I 
wish that I could say the same for the university as a whole. 

My refusal to answer certain questions, whether put by a congressional investi- 
gating subcommittee or by a university board of trustees, is based on principle 
and does not imply any disrespect either for the Congress of the United States or 
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for the trustees as such. I recognize the authority of the United States Consti- 
tution and in my modest way hope to continue trying to make it work. 

There was no countervailing evidence. Nevertheless the board of 
trustees notified Dr. Davis of the termination of his contract with the 
university. The reasons for his dismissal were expressed in a state- 
ment released to the press. This statement announced for the first 
time a policy in these words: 

In matters of basic social importance all members of an academic community 
must stand up and be counted. 

By his action in the Federal court Dr. Davis sought redress for the 
injury done him. He alleged that there had been a conspiracy be- 
tween the university, certain trustees, Senator William E. Jenner and 
associates on the staff of the Internal Security Subcommittee, which 
was prohibited by title 18, United States Code, section 241. 

This criminal statute makes it a Federal offense for two or more per- 
sons to conspire— 
to injure, oppress, threaten, or intimidate any citizen in the free exercise or en- 
joyment of any right or privilege secured to him by the Constitution or laws of 
the United States, or because of his having so exercised the same. 

He alleged that the object of that conspiracy was to injure him by 
depriving him of his usual occupation or calling as a teacher of 
economics and to oppress, threaten and intimidate him in the free 
exercise or enjoyment of his right or privilege to liberty of mind and 
opinion, especially as regards matters and issues of national and inter- 
national interest. 

He further contended that, in the exercise of this freedom and the 
erformance of his duty as a citizen to exert his due weight and in- 
uence in shaping and of formulating the policies of the National 

Government as to such matters and issues, he had the right to remain 
silent. 

He insisted that the presumption of innocence attended a negative 
expression of opinion and that the fifth amendment protected him 
against governmental coercion to compel him by word or act to con- 
fess faith in the orthodoxy of the day, and the law, title 18, United 
States Code, section 241, gave him a remedy against any combination 
to injure him because he had exercised that right. 

To avoid a trial of Dr. Davis’ action, the university filed a motion 
to dismiss the complaint on the ground that it failed to state a claim 
upon which relief could be granted. 

Judge Whittaker sustained the motion filing a memorandum and 
order in which he stated : 

This squarely presents the question of whether plaintiff’s refusal to answer 
questions propounded to him by university officials at the meeting of August 4, 
1953, asking whether or not he is or ever was a member of the Communist Party, 
and his failure to answer, constitutes “adequate cause” for his dismissal. 

I believe it does. Plaintiff had a lawful right, under the fifth amendment to the 
Constitution, to refuse to answer, and no inference of criminality can be drawn 
from his failure to answer. But he did not have a constitutional right to remain 
a public-school teacher * * *. The public will not stand, and they ought not to 
stand, for such reticence or refusals to answer by the teachers in their schools. 

Now, as I said, Kansas City University was a private university 
and not a public school and I assume that statement in Judge Whit- 
taker’s opinion referring to public-school teachers was merely an in- 
advertence. I think it is not merely to the point of my objection. 
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This decision of Judge Whittaker’s lent judicial sanction to the rule 
or policy adopted by the university trustees in the case of Horace B. 
Davis that all members of the academic community must stand up and 
be counted or be fired. 

According to Judge Whittaker, they must not even show any 
reticence about being forced to stand up and be counted. What is this 
but the announcement of a rule of law that no heretical opimion, 
whether shown by express dissent or by silence, will be allowed? It is 
stifling the spirit of inquiry. The United States has not heretofore 
been a country of regimented men and slave minds. 

I believe this opinion of Judge Whittaker’s is the most fell judicial 
blow that has been struck on this continent against human liberty. 

In another respect, Judge Whittaker’s opinion is perhaps even more 
unsupportable. 

I refer to his demogogic declaration that the tener “ought not to 
stand, for such reticence or refusal to answer by teachers in their 
schools.” 

It makes no difference, according to Judge Whittaker, that they are 
exercising their constitutional rights in so doing. 

The opinion leaves room for us to wonder whether or not Judge 
Whittaker holds the same view toward gangsters, gamblers, public 
prosecutors who have allied themselves with the law-breaking ele- 
ments for money, income-tax evaders, and persons charged with crimes 
involving fraud and violence who invoke the fifth amendment clause 
against self-incrimination. In terms his doctrine applies only to pub- 
lic-school teachers. 

Apparently, these are put into a separate classification. 

Senator Hennines. Mr. Chairman, I want for clarification, Mr. 
Farmer, to ask you: 

Do I understand that your disclosure now relates to the inquiry to 
Mr. Davis by the university officials ¢ 

Mr. Farmer. It relates to Judge Whittaker’s opinion. 

Senator Henninos. But that related to inquiries made by officials of 
Kansas City University ? 

Mr. Farmer. Yes, sir. 

Senator Hennines. Then how does your analogy apply when you 
discuss Judge Whittaker’s putative attitude, as you seem to suggest 
it to be, with relation to gangsters, public prosecutors who take money 
improperly and others you have named? ‘These gangsters and other 
law violators are not employees of a university or a private institu- 
tion or indeed a public institution, are they ? 

Mr. Farmer. Let’s say they are not. 

Senator Hennines. What is it you are discussing now? Are you 
not undertaking to draw an analogy or parallel between the questions 
put to Mr. Davis by members of the university faculty or board of 
trustees at the University of Kansas City, and gangsters, public prose- 
cutors, gamblers, and disreputable characters who certainly do not 
hold employment in any institution, and if they did they could be 
discharged for cause ? 

Mr. Farmer. That’s true. 

Senator Henninos. We know that discharge for cause is a valid and 
proper ground for discharge even though the institution be not a pub- 
lic one, do we not? 
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Mr. Farmer. Well, the discharge for cause, if the governing rules 
of the University provide that a member of the faculty under per- 
manent or continuous tenure could only be discharged for cause. 

Senator Hennes. I am not familiar with the charter. I assume 
that would be there and part and parcel of it. 

Mr. Farmer. That’s right. Of course, Judge Whittaker’s opinion 
applied to the case before him. And that was the case of Dr. Horace 
B. Davis, a teacher, not in a public school, but a private school. 

Senator Hennines. But again let us back to your analogy which I 
must hold you on for a moment. How do you draw an analogy be- 
tween gangsters and gamblers and public prosecutors who take money 
illegally and the question of an inquiry made of Dr. Davis by officials 
of the university! What is the basis of it, of the analogy? 

Mr. Farmer. I am not drawing an analogy. 

Senator Hennrnes. What bearing does it have here? This is not 
a jury argument you are making before this committee. 

Mr. Farmer. I am willing to concede that that part of my opinion 
is not analogous and has no bearing to this. 

Senator Henninos. Are you not willing to concede that it is highly 
improper ? 

Mr. Farmer. No. 

Senator Hennines. Why did you put it in? 

Mr. Farmer. The question comes up about the attitude toward the 
fifth amendment. 

Senator Henninos. We are talking about private institutions, are 
we not, sir? 

Mr. Farmer. That’s right. 

Senator Hennines. You have made the point that the university 
is a private institution. 

Mr. Farmer. Yes, sir. 

Senator Henninos. Then in undertaking to illustrate your point, 
you suggest that gangsters, gamblers, and others who are beyond the 
aw, criminals are in some way or another treated more benignly 
and more tolerantly by the justice-designate than others. 

Mr. Farmer. No. 

Senator Henninos. I hope I am not unfair in drawing such a con- 
clusion from such an analogy. 

Mr. Farmer. I didn’t intend that. I don’t know of any decision 
that Judge Whittaker made involving the class I made. And I don’t 
know what attitude he holds towards their taking the fifth amendment. 

Senator Hennrnos. Then why did you mention it? 

Mr. Farmer. In my own mind, perhaps this is subjective and may- 
be it didn’t belong there— 

Senator Hennines. Do you now concede that it doesn’t belong 
there ? 

Mr. Farmer. For the sake of argument 

Senator Henninos. No, I ask you nothing for the sake of argument. 
Are you willing to concede that it is an unfair and improper analogy, 
an unfair, highly improper, and indecorous attempt to make it appear 
that Judge Whittaker was in some wise or at some time or other more 
benevolent in his attitude toward those who have violated the criminal 
statutes than he was toward Dr. Davis? 

Mr. Farmer. No; I don’t concede it. 
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Senator Hennines. Why is it there? Are you going to withdraw it 
or leave it in there, or will you say for the sake of argument you will 
withdraw it? 

Mr. Farmer. I will leave it there and explain it this way: It was a 
subjective reflection. In my mind if there is a class who deserve public 
condemnation and public contumely because they invoke the fifth 
amendment and if there is an occasion for a judge on the bench to 
rule on that, then I think if there is an occasion for exhorting a public 
attitude then I would say it would be a case of where one of this other 
class have used the fifth amendment and not where a schoolteacher, a 
teacher in a private college, had done it. If there is such a case. 

Senator Henninos. This is purely hypothetical and you have no 
basis whatsoever ? 

Mr. Farmer. I have none as really regards Judge Whittaker be- 
cause he has not expressed himself in that sort of a case. 

Senator Hennineos. This in nowise applies to anything you suggest 
at this time that Judge Whittaker did or did not do with relation to 
matters before him ? 

Mr. Farmer. I am talking only about the case of Horace Davis. 

Senator Jounston. You acknowledge that is a private institution, 
not a public? 

Mr. Farmer. I believe that is correct. 

Senator Jounston. I believe you also acknowledge that the trustees 
had a right to remove for cause, isn’t that right ? 

Mr. Farmer. For cause. 

Senator Jounston. Who was to determine what was a sufficient 
cause ? 

Mr. Farmer. The board of trustees had discretion, but not unlimited 
discretion. 

Senator Jonnston. Did you cite any cases when you were before 
him showing that anyone could refuse to answer that they were Com- 
munists or about to overthrow the Government, and they refused to 
answer it, that wasn’t sufficient. Did you have any case whatsoever 
along that line? 

Mr, Farmer. I don’t recall citing such cases. 

Senator Jounston. You didn’t have any, did you? If you didn’t 
have any, how can you come in here and condemn him for ruling in 
the matter ? 

Mr. Farmer. I think Judge Whittaker had an improper conception 
of the Constitution for this reason, Senator : 

While the trustees, while under the terms of the governing rules of 
the university, a member of the faculty on permanent or continuous 
tenure could be discharged for just cause under the Missouri decisions 
and the general principles of the law, the courts may review such an act 
to see whether it was within their discretion. 

My insistence on behalf of Dr. Davis was that this diseretion of the 
trustees did not extend so far as to confer upon them the right to dis- 
charge a member of the faculty for exercising his constitutional rights. 

If Dr. Davis was within his constitutional rights in refusing to 
answer these questions before the Senate Internal Security Subcom- 
mittee, and that investigation for which he was subpenaed was insti- 
tuted by collusion between the university and certain trustees, and then 
he was called up before the board of trustees in pursuance to this col- 
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lusion, of this conspiracy to get him out of the university and to injure 
him, and he was put the same questions and he again exercised the 
constitutional right to answer these questions, then a discharge could 
not be based upon that because a Federal statute makes it a crime or 
penal offense for any two or more persons to conspire to injure persons 
to prevent him from exercising a constitutional right or because he has 
exercised a constitutional right. 

Senator Hennines. Mr. Chairman, may I inquire of Mr. Farmer: 

Mr. Farmer, at page 1117 of the hearings before the Subcommittee 
on Internal Security, Committee on the Judiciary, 83d Congress, Ist 
session, Mr. Morris, committee counsel, asks the following questions: 


Mr. Morris. The question put to you a while ago was, Were you a member of 
the faculty of Columbia University? 

Mr. Davis. I have already explained why I am not answering questions on my 
previous teaching experience. 

Mr. Morris. Do you mean to say that if you answer the question whether or not 
you were a member of the faculty of Columbia University-——— 

Mr. Davis. My answer does not require explanation. 

Mr. Morris. Do you mean to say that because you were a member of a Com- 
munist cell while you were at Columbia University, Mr. Davis—— 

Mr. Davis. That also does not require an explanation. I don’t have to give a 
reason. 

The CHAIRMAN. In other words you are resting your rights on the fifth 
amendment to the Constitution? 

Mr. Davis. I have asserted my rights. 

The CHARMAN. This committee recognizes you may not be required to bear 
witness against yourself. 

Mr. Morris. Now, Mr. Davis— 


This will interest Mr. Rogers—— 


Mr. Morris. Now, Mr. Davis, were you a member of the faculty of Cornell 
University ? 

Mr. Davis. I decline to answer on the same grounds. 

Mr. Morris. Well, is the reason given—the reason for declining to answer the 
fact that you were a member of a Communist cell at Cornell University? 


Mr. Rogers and I happen to be alumni of that university. 


Mr. Davis. The mere fact that you rephrase these questions, Counsel, does 
not make them any more legal or any more moral. 

Mr. Morris. I understand that. 

Mr. Davis. The answer is the same, you know the answer. Why do you ask 
that? 

The CHAIRMAN. The same answer, Mr. Reporter. 


Now if we may pass on—we could go on at some length and I shall 
not ask the Chair or other members of the committee to bear inter- 
minably with this—at pages 1116, 1117, 1118 and 1119, Dr. Davis con- 
tinues to refuse to answer questions relating to his affiliations with 
various educational institutions, some of which we think at least have 
some tincture or scintilla of respectability. 

Now he is asked : 


a you a member of the Workers Alliance, a member of the executive board, 
1937? 

Mr. Davis. I decline to answer—same grounds. 

The CHATRMAN. Same record. 

Mr. Morris. Were you a sponsor of the Conference of Pan American Demo- 
cracy in 1938? 

Mr. Davis. I decline to answer—same grounds. 

Mr. Morgis. Were you a speaker before the American League Against War 
and Fascism in Fall River in 1937? 

Mr. Davis. I decline to answer—same grounds. 
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So it goes on down the line. 
These are not questions relating to whether or not Dr. Davis was 
a member, or ever had been a member, of the Communist Party. It 
would seem to me these questions go only to his experience, his activi- 
ties in education and in some instances whether he has been connected 
with the Federated Press, or was the author of “Labor and Steel.” 
He declines to answer all these various and singular questions relating 
to his educational or teaching experience as well as to his experience as 
a writer or author: 


Mr. Davis, you have told the committee that you are now a professor at Kansas 
City University, at Kansas City, Mo.; you have been there for 614 years. I 
want to ask you whether or not in your teaching you have used any of the books 
just referred to? 


Mr. Davis. Questions about my teaching, Senator, I think are outside your 
purview, and I shall decline to answer that question, too. 

Dr. Davis on the basis of the first and fifth amendments declined to 
answer whether he had used any of the several works—there are a 
number here, and I shall not take the time, Mr. Chairman, to belabor 
this point—but he declined to answer whether he had used any of 
these various publications, or whether he signed a petition for Earl 
Browder in 1942, or whether he signed an appeal in 1940 for release 
of Luis Carlos Prestes, a Brazilian Communist. 

He declines to answer whether he was ever in Brazil. 

Is it your view, sir, that a university has not the right, as I sug- 
gested before, on the basis of cause, if for no other reason, to dispense 
with the services of a professor who, if not contumnatious, is certainly 
reticent in giving a committee of the United States Senate any infor- 
mation relating to any of his activities including teaching or writing? 

Is it your view that the wniversity still should have been compelled, 
and was indeed constrained, to keep him as a teacher on the faculty 
of that school / 

Mr. Farmer. It was my view that Dr. Davis was illegally dis- 
charged. 

Senator Henninos. Irrespective of the Communist question / 

Mr. Farmen. Irrespective of the Communist question, because he 
was in the exercise of his constitutional rights to refuse to answer those 
questions. 

In my opinion he was correct when he said that those questions were 
not within the purview of the authority of the Internal Security Sub- 
committee, and I reiterate that there was no question at any hearing 
before the trustees of the university as to Dr. Davis’ competency, no 
question of negligence of duty, and it was also based, the discharge was 
based, solely on the ground that he was under a duty to answer those 
questions. 

Senator Henninos. Then why, sir, do you say it was not within the 
purview of the Internal Security Committee to inquire as to a man’s 
previous experiences in the field of teaching or writing ? 

Mr. Farmer. Because I do not understand that the Constitution 
confers upon the Internal Security Subcommittee, or any congressional 
committee, or the Congress of the United States, supervisory powers 
over a private educational institution. 

Senator Hennincs. But are questions relating to a man’s previous 
experience in the realm of supervisory powers and to be so considered 
under your interpretation ? 
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Mr. Farmer. Well, you asked him those questions. 

Senator Hennines. We asked you from whence youcame. You said 
Nashville. You might well have said “I won’t tell you.” Do you think 
that would have been proper? 

Mr. Farmer. I came here voluntarily. I came here on my own 
volition. If you had summoned me here from Nashville, I might have 
felt you exceeded your authority, but when I came here voluntarily 
I felt that you had a right to know something about my background 
and why I appeared here. 

But it is different in the case of Dr. Davis. I am not under any 
coercion. I am appearing voluntarily. He was under a coercion. 
The committee used a congressional subpena to force him to leave the 
University of Kansas City and go up to Chicago to account to them 
for his acts and activities that were legal, so far as I can see, for a 
private citizen to engage in. 

May I just finish the statement ? 

Chairman EFastianp. Senator Watkins? 

Senator Warxrins. Suppose we heard indirectly that you had some 
knowledge about the nominee and we had subpenaed you? Then 
what would have been the situation ? 

Mr. Farmer. I don’t know. I hadn’t thought about it. 

Senator Warxrns. I didn’t think you had. 

Senator Dirksen. Do any public funds at all go to the support of 
the school? 

Mr. Farmer. That I do not know, Senator Dirksen. I don’t know. 
All I know—am I not correct in saying that it is chartered under the 
laws of the State of Missouri and has private trustees, a kind of a 
self-perpetuating board of trustees. They are not appointed by the 
State. I don’t know whether they get public funds. Maybe they do. 

Senator Warxtns. Students are generally admitted there, are they 
not? There is no prohibition against anyone who would like to apply 
and go to that school by the Board ? 

Mr. Farmer. I do not know. 

Senator Warkrns. It is public in the sense that it holds itself out to 
the public as an educational institution, that will take those generally 
who apply ? 

Mr. Farmer. I assume that is true. 

Senator Warkrns. In that sense it might be a public institution ? 

Mr. Farmer. If you mean that 

Senator Warxrns. I don’t mean receive public funds, what I mean 
is it holds itself out to the public as an institution willing to conduct 
educational courses for the public generally or those who want to 
attend it. 

Mr. Farmer. I think in that sense you are correct. 

Now proceeding with the statement : 

Giving editorial endorsement to the apprehensions expressed by 
Chief Justice Warren in a speech in St. para February 19, 1955, 
concerning the public attitude toward the Bill of Rights, the New 
York Times queried : 

* * * where shall the line of condemnation be drawn? If it is wrong to refuse 
to testify against one’s self is it also wrong to object to unlawful search and 
seizure, to the taking of property without due process of law, to the deprival of 


trial by jury, to the infliction of cruel and inhuman punishments, to abridgment 
of the freedom of the press, and of speech? 
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I submit that this committee will have to think long and hard to com- 
prehend a constitutional right, the nature of which is such that the 
courts are entitled to enjoin the public to treat it with disdain, 

Is it necessary to recall that United States judges and justices are 
required to take an oath to discharge and perform their duties “agree- 
ably to the Constitution and laws of the United States” ¢ 

Judge Whittaker had taken that oath when he was appointed as dis- 
trict judge for the Western District of Missouri. 

He took it again when he was appointed to the Court of Appeals. 
Shall we assume that the taking of the same oath the third time as an 
Associate Justice of the Supreme Court will add a sanctity to it that 
he did not recognize after he had taken it only once? 

According to my understanding of our constitutional system of gov- 
ernment and laws, it is the duty of everybody to support the Constitu- 
tion and uphold the laws. President Herbert Hoover held such idea, 
for in his 1929 message to the Congress on the state of the Union, he 
declared : 


If the law is upheld only by Government officials, then all law is at an end. 


A judge on the bench—like every other citizen in the country—has 
the right to his personal opinions on the subject of communism in all 
the ramifications which the vagueness of the term allows. Whatever 
his opinions are, however, he is bound to accord to all other individuals 
the same right of making up their minds that he claims for himself. 

And he steps out of bounds of his competence when he uses the judi- 
cial bench as a platform for exhorting the general public to coun- 
tenance and even to approve the clamor of the mere boisterous elements 
demanding that a monolithic, stupefied, national mind be molded by 
compelling teachers to line up and “be counted.” 

The doctrine announced by Judge Whittaker is the meat on which 
dictatorships grow the thrive. It smacks of the instructions to the 
judiciary under the Nazi dictatorship not to apply the old laws “if 
their use would mean a slap in the face of today’s healthy feeling in the 
part of the people.” (Nazi Conspiracy and Aggression, vol. 5, p. 5, 
Document 2378-PS, U.S. Government Office, 1946). 

Senator Hrnnines. Mr. Chairman, at that point, Mr. Farmer, you 
refer to the old laws, to what old laws are you now alluding? 

Mr. Farmer. As I remember the document, the old laws before 
Hitler came to power. I am quoting from a German document. 

Senator Hennines. I ama little confused. 

Mr. Farmer. I don’t think you followed me. 

Senator Hennings. I am doing my very best, I assure you, sir. 

Let me ask you this, sir. This matter, it seems to me, resolves it- 
self into a very simple question. Who were the employers of Dr. 
Davis? 

Mr. Farmer. The University of Kansas City Corp. employed him. 

Senator Hennrnos. Do the bia of trustees represent and act for 
and make decisions on behalf of that corporation ? 

Mr. Farmer. Within the scope of their powers. 

Senator Henninos. The basis of Dr. Davis’ discharge was his re- 
fusal, was it not, to answer questions, not before the Internal Security 
Committee, but his refusal to answer certain questions put to him by 
the board of trustees ? 

Mr. Farmer. I think that is correct. 
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Senator Hennines. And it is your contention then that they, his 
employers, having failed to elicit from him by inquiry answers to 
their questions, have no right to discharge him? Have you any cases 
to sustain that point of view and, if so, were any cases presented to 
Judge Whittaker contrary to the decision which was ultimately given 
by the judge in that case ? 

Mr. Farmer. I presented cases. I think it would take up a lot of 
time of the committee for me to produce my brief here. I think this 
question, this “sense question, probably, as far as I know, has not 
arisen before, before this case. I think this was a novel question at 
the time it arose, this exact question. 

Senator Hennrnos. You presented no cases then which were adverse 
to the decision which the judge gave in the case ? 

Mr. Farmer. I presented cases, as I recall it, in other States where 
they held that private corporations chartered under the laws of the 
State were bound by the provisions of due process of the 14th amend- 
ment of the Federal Constitution, an analogous reasoning. 

Senator Hennineos. You don’t believe the board of directors of a 
bank or a manufacturing company or of any other business institution 
would have a right to discharge an employee for cause ? 

Mr. Farmer. No; I don’t say that Aes wouldn’t have a right to dis- 
charge him for cause. They would have a right to discharge him for 
adequate lawful cause. 

Senator Henntnos. Did you make the contention in this case that 
there was no discharge for cause in this case? 

Mr. Farmer. Yes, sir. That this was not adequate cause. 

Senator Hennrnos. His refusal to answer questions put to him by 
the board of trustees was not sufficient cause ? 

Mr. Farmer. His complaint alleged that his being called up first 
before a kind of a meeting of trustees which seemingly was not a reg- 
ular meeting of the board of trustees, it was only certain trustees 
meeting, that that was in connection or had a connection with his be- 
ing called before the Jenner committee and he alleged that there was 
a conspiracy between certain trustees and the Jenner committee and 
Senator Jenner and members of his staff to call him up and to oust him 
from the university. Those were matters that were in issue in that 
case, so it was not just a simple question of where the board of trustees 
had called him in. That would be another case, if they had done that. 

Senator Hennines. Perhaps Judge Whittaker can tell us more 
about a little later having passed on it. 

Senator Jonnston. Do you know whether or not any of his teach- 
ings or anything had come to the attention of the board of trustees 
that made them ask this question ? 

Mr. Farmer. As I recall, the only statement made by the chairman 
of the board of trustees at the first, which I called an unofficial meet- 
ing, the first meeting of the trustees, which was held very shortly after 
Dr. Davis had appeared before the Jenner committee in Chicago, 
was that this matter had come to their attention on account of the 
publicity given to his appearance before the Internal Security Sub- 
committee. 

That is my recollection. That was the only reason stated for his 
being called up. I could be in error. That was my recollection. 

Senator Hennrnes. What was your evidence of the conspiracy ? 
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Senator Jounston. Let me ask this question: How was it brought 
to their attention about the Jenner committee? 

Mr. Farmer. He just said this had come to their attention through 
publicity. 

Senator Jounston. Through publicity ? 

Mr. Farmer. That’s what he said. 

Senator Jounston. In the newspapers? 

Mr. Farmer. It wasin the newspapers. I don’t know how. 

Senator Jounston. That’s the way it was brought to the atten- 
tion of the trustees and they called then a trustee’s meeting and called 
him before them ? 

Mr. Farmer. I am stating what he said. 

Senator Jounston. Where do you get conspiracy there? Did Sena- 
tor Jenner or anyone connive with the board of trustees in this 
meeting ? 

, Sanemen Eastianp. He charged there was a conspiracy between 
them. 

Senator Jounsron. I know heis charging that. But I want to know 
whether he had any connection whatsoever. 

Mr. Farmer. We moved in that case for the university records and 
correspondence that passed between certain trustees and the Internal 
Security Subcommittee. We had that motion for the production of 
those documents and a motion to examine the trustees, as I recall. But 
we were cut off by the ruling of Judge Whittaker that they were within 
their rights in rejecting him anyway. We had a right to introduce 
proof if Judge Whittaker was wrong in his holding that no rights 
were violated anyway. 

Senator Ervin. Did you appeal the case from the district court to 
the circuit court ? 

Mr. Farmer. No; I didn’t. 

Senator Ervin. You had a remedy to review Judge Whittaker’s 
opinion and you didn’t avail yourself ? 

Mr. Farmer. No; I didn’t appeal. 

Senator Jonnstron. Do you think it is a conspiracy and someone is 
guilty of a criminal act when they were trying to defend this Govern- 
ment of ours? 

a“. Farmer. Who are you speaking about as guilty of a criminal 
act ¢ 

seenaine Jounston. The Jenner committee, that’s what we were 
there. 

Mr. Farmer. I think the Jenner committee exceeded its powers in 
that investigation. 

Senator Jonnston. To ask a man whether or not he was a Commu- 
nist ? 

Mr. Farmer. I think the Jenner committee has not got a roving 
commission to call up university professors and ask as they did Dr. 
Davis. 

Senator Jounston. They haven’t any right to find out from people 
their activities in the United States to see whether or not they are try- 
ing to get control or overthrow this government ? 

r. Farmer. We have under our Government a means and system 
for ferreting out crime. We have grand juries and when people have 
committed illegal acts and violated laws, there is a way to call them 
up and try them to determine whether they are innocent or guilty. 
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Senator Jonnston. Are you here today to tell us that the Internal 
Security Subcommittee of the Judiciary Committee of this Senate has 
no right to call citizens of the United States to find out what is going 
on here in the United States and whether or not people are Commu- 
nists and trying to overthrow this Government ? 

Mr. Farmer. I guess I have an old fashioned idea—— 

Chairman Eastuanp. Answer his question, please, sir. 

Mr. Farmer. I am going to answer it. My answer is that my under- 
standing of the nature of our Government was that the elected repre- 
sentatives of the people were accountable to and responsible to them 
but I did not know that the citizens of the country were accountable to 
and responsible to their elected representatives and were subject to be 
called up to give an account for their opinions or their acts. 

Senator Burier. Mr. Chairman, I would like to address a question 
to Mr. Farmer. 

Mr. Farmer. Yes, sir. 

Senator Buriter. When did these hearings take place in Chicago? 

Mr. Farmer. At which Dr. Davis was subpenaed ¢ 

Senator Burier. Yes. 

Mr. Farmer. June 1953. 

Senator Burier. I don’t know that Dr. Davis was one of the five 
persons to whom I will refer, but I attended meetings in Chicago. We 
called these people in as good American citizens. They were not sub- 
penaed. We oaked them to come to the courthouse to advise with us 
to see if they knew of anything that would affect the internal security 
of the United States. We told them that we had no idea whatever of 
embarrassing them. Their names would never be known, or that they 
would be brought before our committee. They refused adamantly to 
answer any questions and walked out of the committee room and 
castigated the committee to such an extent that we were compelled 
to call them back and put them under oath and ask them these ques- 
tions so the committee would not look ridiculous. Do you think that 
an American citizen has the right to treat his Congress that. way ? 

Mr. Farmer. Yes, sir, I think so. 

Senator Burier. You think he does? That’s all T want to know. 

Mr. Farmer. We are supposed to be equal. 

Senator Burier. You do not lend any aid and assistance to your 
Government fighting a deadly enemy and you think you have the 
right not to do that? 

Mr. Farmer. Don’t you think citizens have the right to privacy ? 

Senator Burier. I think any citizen who is asked by his Congress 
to give information touching on the Communist conspiracy who re- 
fuses to do it privately doesn’t have any right to come into court and 
complain about the matter later if he takes the fifth amendment and 
somebody fires him for doing it. 

Mr. Farmer. That’s my opinion. 

Senator Butter. That’s my opinion and it is also my opinion that 
any employer has the right to fire any employee who is not under a 
term contract, and even has that right if he wants to pay damages, 
because he doesn’t like the color of his eyes. Since when are employers 
forced to keep men in their employ that they don’t want to, and since 
when can a man be forced to work for a man he doesn’t want to work 
for? What constitutional rights are you advocating here? Do you 
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means to tell me an employer must keep the services of a man you 
don’t want 4 

Mr. Farmer. You are getting out of the field I came here to testify 
about. I came here to testify about Judge Whittaker’s decision in the 
case of a teacher in a university. That is another field about labor. 

Senator Dirksen. Just to make sure the record is accurate, I gath- 
ered from Mr. Farmer’s testimony that the witnesses were there under 
subpena. I gathered from Senator Butler. 

Senator Burier. I didn’t know whether he was one of those. There 
were five such persons in the Chicago hearings. 

Mr. Farmer. Mr. Davis wassubpenaed. — 

Senator Burier. Maybe he was subpenaed during the second go- 
around. 

Senator Dirksen. Did he appear voluntarily ? 

Mr. Farmer. No, sir. 

Senator Dirksen. Was he under subpena ? 

Mr. Farmer. Yes. 

Senator Jounston. Do you know whether or not they had him in 
executive session at first before they had him in open ? 

Mr. Farmer. My recollection is they did have an executive session 
and they put him through executive session to find out whether he 
was going to admit to being a member of the Communist Party. This 
is my understanding. When they found out in executive session that 
they would not admit membership in the Communist Party then they 
would call him out in public. 

Senator Butter. Was Dr. Davis one of those persons? I happened 
to be present at that meeting. I don’t think those men were subpenaed. 
If they were subpenaed they were subpenaed in such a way that their 
presence would not be known. I know we went to the greatest lengths 
to be sure that nobody would know they had been subpenaed, if they 
had been subpenaed, and that there would be no publicity whatever 
given to it and the only reason we called them back 

Chairman Eastianp. It was executive session then ? 

Senator Butter. It was an executive session. It was a private 
session. We told them, Mr. Chairman, we would meet them in New 
York, Philadelphia, San Francisco, any city they wanted to go to 
where it would be absolutely private and nobody would know any- 
thing about it. All we wanted from them was information, not under 
oath, but just information that would be of benefit to the committee. 

Senator McCrenian. I would like to ask one or two questions. 

Chairman Eastianp. Senator McClellan. 

Senator McCierzan. May I ask you a question or two? Do you 
take the position that it is nobody’s business, not that of the Congress, 
or the courts, or the board of the university, or anyone else, whether 
someone who is in the employ of that university in the capacity of an 
instructor has a philosophy of communism? It is just nobody’s busi- 
ness and the board can’t inquire into it, the Congress can’t inquire into 
it, and the courts can’t pass upon it? Do you take that position ? 

Mr. Farmer. No; I do not take that position. Would you let me 
explain my answer? 

Senator McCreiian. Yes. 

Mr. Farmer. I think that in the case of a private school or a private 
university, before employing a member of the faculty the authorities 
charged with the duty of determining the fitness of the men who 
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would teach in the institution would have discretion to make such 
inquiries along that line that they might deem pertinent to determine 
the applicant’s fitness, the man they have under consideration. In 
their judgment they might say we don’t want a man who is sympathetic 
to communism. We don’t want a man who would refuse to answer 
under the fifth amendment whether he is now or ever has been a 
Communist. That is a matter within their powers, and it is in their 
discretion to decide, to have the kind of university they want. But 
that is not the question in this case because Dr. Davis was not, as his 
bill alleged—no such inquiries were made when he was employed. He 
had been there since 1947, and he had gone on permanent or continuous 
tenure which meant he was there for lifetime and good behavior and 
could only be discharged for justifiable cause. Now then when the 
trustees adopted a rule that was not—no such rule was enforced when 
he was employed. 

Senator McCreixan. Let me ask you a question at that point. 

Do you take the position that the board of the university couldn’t 
ascertain at any time as to his philosophy even after he is employed? 
Once he is employed the door was forever closed as to further in- 
quiries? Is that the position you take? 

Mr. Farmer. I think it would be within the scope of their duties 
to decide whether a man was in his classroom, whether he was teaching 
doctrines that were contrary to the laws of the United States, the Con- 
stitution of the United States, but that is not this case. There is no 
question about Dr. Davis’ using his classroom as any forum for prop- 
aganda for any ideas he had. They just were seeking to ferret out 
from him ideas or acts or opinions that were, as I see it, wholly un- 
related to the performance, and as his complaint alleged, wholly un- 
related to the performance of his duties as a member of the faculty 
of Kansas City. 

Senator McCietxan. Just one more question. Is this university 
tax supported ? 

Mr. Farmer. I think not. 

Senator McCietian. Then it is wholly a private institution ? 

Mr. Farmer. Senator Watkins asked me some questions about that. 

Senator McCie.ian. I’m sorry, I wasn’t here. I don’t care to pro- 
long this. 

Mr. Farmer. He sought to bring out from me that it wasn’t purely 
private, and I conceded to him it was in a sense not purely private. 

It was incorporated under the laws of the State of Missouri. 

Senator McCrietian. I want to make this observation for the rec- 
ord, without prolonging the matter further, Mr. Chairman. My view 
is that any private institution or any public institution has a responsi- 
bility—and a heavier responsibility falls upon the public institution— 
to eradicate from their staff, to remove from their staff and to refuse 
to hire people on their staff who will not openly and frankly state 
their position with respect to whether they belong to or support an or- 
ganization that is in a conspiracy to destroy this Government. And 
failure to do it in my opinion would be lack of fidelity to their coun- 
try and I commend them and I commend the judge for this opinion 
that he rendered insofar as I have been able to grasp the situation 
since I have been here. 

I do not know about his other philosophies, but on that score he 
makes 100 percent with me. 
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Mr. Farmer. Could I be allowed to read the last two paragraphs 
of my statement ? 

Senator Jounston. I think he is entirely right, and I think a State 
would be within its right also to pass a law to say that where anyone 
who wouldn’t answer a question such as that is teaching at a school 
you could withdraw all funds from that school if you wanted to, and 
you could also withdraw from a private school that is not being taxed 
their tax exemption to make them be taxed on that ground. 

Senator Ervin. If I were to make an observation, it would appear 
from Mr. Farmer’s statement that Dr. Davis was hired for an indefi- 
nite period of time and hiring for an indefinite period of time is hiring 
at will and may be determined at any time, according to law. 

Mr. Farmer. May I read the last two paragraphs in my statement ? 

Chairman Eastianp. Yes, proceed. 

Mr. Farmer. In times before the current wave of anti-Communist 
hysteria, we considered it a cause of pride that in our land the right of 
liberty of mind and individual dignity was respected. 

The principles that every man is entitled to the presumption of inno- 
cence until his guilt has been proven and that no inference of guilt can 
be drawn from his refusal to give testimony which he apprehends may 
constitute the basis for a‘criminal prosecution against him constitute 
“one of the great landmarks in man’s struggle to make himself civi- 
lized.” 

I consider it the duty of the Committee on the Judiciary to decline 
to ratify the appointment to the Supreme Bench of a man whose atti- 
tude toward these principles is that expressed by Judge Whittaker in 
his opinion in the Davis case. 

Chairman Eastitanp. Now, Mr. Farmer, I have in my hand a pam- 
phlet entitled “Turning Point.” It has in the upper left corner a 
hammer and sickle. Iam quoting from it: 

Toward a new Marxist-Leninist Communist Party. Published by the Young 


Communist League. Proletarian Revolution and Renegade Khrushchev, in De- 
fense of Stalin. 


Here isa Communist publication. It has two articles, one in defense 
of Stalin. 

The other is “Is Sir John Pratt right?” by Fyke Farmer. Did you 
write that article for this Communist paper ? 

Mr. Farmer. I wrote that article; yes, sir. 

Chairman Eastianp. I would like to ask you this question: The 
Daily Worker on February 11, 1955, states that you signed a petition 
calling on Attorney General Brownell to end the use of paid informers. 
The petition was circulated by the Los Angeles Civil Rights Congress, 
which the Attorney General of the United States has found is a Com- 
munist organization. Did you sign that petition ? 

Mr. Farmer. I signed a petition calling on Attorney General 
Brownell to discontinue the use of informers. I do not recall now 
by whom it was circulated. 

Senator Henninas. May I inquire? Do you mean informers in 
court, witnesses ? 

Mr. Farmer. I would like to see 

Senator Henntnos. Or do you mean this kept crowd that they have 
over there, I understand, of disreputable people, such as this fellow 
Matusow and others, who were paid by the Attorney General, by the 
taxpayers, indeed. 
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Senator Warkins. What do you mean by “kept” ? 

Senator Hennines. By that I mean a group of disreputable char- 
acters, Mr. Dewey’s witnesses, for example, in the case of Jimmie: 
Hines, people who were on the payroll and whose job it is for a price 
to bear witness against all and sundry. Do you refer to that group 
or do you refer to witnesses who appear in court and testify as wit- 
nesses receiving a fee for that purpose ? 

Mr. Farmer. I think 

Senator Hennines. Or did you refer to regular members of the 
staff of the FBI? What do you mean by informers? 

Mr. Farmer. Honestly, I don’t recall the exact language of the 
petition I signed. And I would prefer to see what I signed. 

Senator Hennines. We know that every police department in the 
country uses informers. A great deal depends on just how these in- 
formers are used, the character of the informers, the nature of their 
evidence, and the reliability of their testimony. 

Senator Warkrns. Couldn’t any witness who came forward and 
testified be called an informer ? 

Senator Hennines. It is a rather loose term, and that is what I am 
getting at. 

Senator Watkins. Wouldn’t it be under duty to give testimony ? 

Mr. Farmer. I had in mind paid informers. I realize it is the duty 
of every citizen to inform on violations of law. 

Senator Warktns. I followed the testimony ; you said informers. 

Mr. Farmer. I said I would like to see the petition. 

Senator Warxins. When you were talking about it in your testi- 
mony today, you were against informers and didn’t say paid informers. 

Mr. Farmer. Does anybody have that petition ? 

Chairman Eastianp. No, sir. You signed the petition, so you cer- 
tainly know what you signed. 

Mr. Farmer. You ask me about something that happened 2 
years ago. 

Chairman Eastianp. All right, now. The Daily Worker on July 
27, 1955, lists you as a signer of a statement in behalf of Steve Nelson, 
who at that time was a convicted Communist leader. Did you give 
such a statement? If so, what did you say in that statement ¢ 

Mr. Farmer. What is the date of that? 

Chairman Eastianp. July 27, 1955. 

Mr. Farmer. I have a vague recollection of signing such a state- 
ment. I am not denying it; I just don’t recall the statement. 

Chairman Eastianp. Now, during the Korean war 

Mr. Farmer. I probably did. 

Chairman Eastianp. During the Korean war, on February 1, 1951, 
the Communist Party was circulating a statement which they alleged 
you made in the Nashville Tennessean : 


At the time of the assessment only one-third— 


this is the letter that you wrote to the President of the United States, 
the Communist Party states— 


At the time of the assessment * * * — 
that is, of your income tax— 


Only one-third of the Federal revenue was being spent for lawful and constitu- 
tional functions of government, Fyke Farmer, of Bellevue Drive, told the White 
House. 
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Two-thirds (of the revenue) was being spent for the criminal activity of plan- 
ning and making war. Farmer said that he enclosed a check for one-third of 


the total tax, $1,803.61, in the letter which he sent to President Eisenhower yes- 
terday. 


He further stated that 


The sum should be used only for Federal civic expenses and in no way for or 
in preparation for war. 


Mr. Farmer. That word “civic” should have been “civil.” That 
was a misprint. 

Chairman Eastianp. You wrote such a letter ? 

Mr. Farmer. Yes. 

Chairman Eastianp. I would like to ask you if on August 7, 1950, 
when the Communists were complaining about the Korean war 

Mr. Farmer. Excuse me just a minute with regard to the other an- 
swer. You stated that the Communist Party, I think, circulated it. 

Chairman Eastianp. It was being circulated. Here is a Commu- 
nist circular that I was reading from. 

Mr. Farmer. But you asked me about the letter quoted in the Nash- 
ville Tennessean. I wrote a letter to the President of the United 
States. 

Chairman Eastianp. And the Communist Party picked it up from 
the Nashville Tennesseean. 

Mr. Farmer. I don’t know anything about it. 

Chairman East.anp. I want to place that circular. 

Senator Henninos. Has Mr. Farmer even seen this? 

Chairman Eastuanp. He said he wrote this. 

Senator Jounston. Did they send you some copies? 

Mr. Farmer. Half a dozen, sir. 

Senator Henninos. I want to ask you, sir, if you ever saw this pub- 
lication before? 

Mr. Farmer. Yes. 

Senator Henninoas. You have seen it? 

Mr. Farmer. I wrote that article in the back. 

Senator Hennrnes. But you were also aware of the publication in 
the form in which it was published ? 

Mr. Farmer. I did not write it expressly for that paper. I wrote 
it and it was printed in several small papers. That was not the only 
one that published it. ‘They asked my permission to publish it and 
TI gave them permission to publish it. 

Senator Hennrneos. In other words this was picked up by this 
paper ? 

Mr. Farmer. I don’t know how it was picked up. 

Senator Hennrnos. Did you ask them to publish it? 

Mr. Farmer. No. 

Senator Hennines. Of course, we all know that anything that any 
of us say or write can be published in the Daily Worker. 

Mr. Farmer. I don’t know about that. 

Senator Hennines. They can pick up any speech that any of us 
make and put it in the Daily Worker. 

Senator Butter. I don’t think mine would be of interest to them. 

Senator Henninas. We could all be there. They don’t generally 
ask permission. 

Mr. Farmer, did you send this to this publication? Did you send 
it to them voluntarily or on your own volition ? 
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Chairman Eastianp. You mean that publication, not the Daily 
Worker ? 

Senator Henninos. That’s right. I am asking him whether he sent 
his article to the publication voluntarily, or did he send it to them 
after he had been requested to send it to them, or under what circum- 
stances? Did you send this to them of your own volition ¢ 

Mr. Farmer. I can’t recall. The facts about that article as I recall 
them now were that I prepared that article and it was published in a 
little paper called Last Call, in Houston, Tex. 

After it was published I had some reprints made and I mailed them 
around and people wrote in for them and I don’t recall whether I 
sent it to Turning Point or not. 

Senator Hennrnes. You have no recollection ? 

Mr. Farmer. I could check from my files and I would be glad to. 

Senator Hennrnes. Do you recall, sir, whether they asked you, as I 
understand you to say, for your permission to publish ? 

Mr. Farmer. I recall distinctly that my permission was asked. 

Senator Hennines. You had a letter from them ? 

Mr. Farmer. Yes. 

Senator Hennines. Did they advise you of the character and nature 
of their publication ? 

Mr. Farmer. I don’t think they did. I had seen it before. I knew 
something about the nature of the publication. No ignorance on my 
part. I don’t think I knew what the article was going to be on the 
front page but I knew the nature of the publication. 

Chairman Eastianp. You knew it was a Communist publication ? 

Mr. Farmer. I knew they claimed to be Communists who were not 
members of the Comaunist Party of America. They were at odds 
with the Communist Party of the United States of America. 

Senator Hennrnos. What party were they a member of ? 

Mr. Farmer. Whether it was a party or group, I don’t know that. 
I think if you read the paper, you will find that they are critical of the 
Communist Party of the United States, or the CPA or whatever you 
call it. 

Senator Hennrnos. I can’t answer that. 

Chairman Eastianp. They were critical of the Khrushchev Com- 
munists and favorable to the Stalin Communists, is that right? That 
is what it says. 

Mr. Farmer. I think that’s right. 

Senator Dirksen. May I intrude with one question ? 

Chairman Eastianp. Yes, sir. 

Senator Dirksen. Mr. Farmer testified earlier that he completed his 
legal work at Yale in 1925 and became a member of the bar and I would 
assume that you have been actually an attorney for 32 years or there- 
abouts ? 

Mr. Farmer. 1925 to 1957 is 32; yes, sir. 

Senator Dirksen. Then you testified that 10 years ago you gave up 
your regular office establishment so you maintained no law office in the 
last 10 years. 

Mr. Farmer. That’s right. 

Senator Dirxsen. Is it the type of work that is being discussed 
today that has engaged your attention during the last 10 years? 

Mr. Farmer. No, sir. Do you want to know what engaged my at- 
tention during that period ? 
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Senator Dirksen. Yes. 


Mr. Farmer. In 1946 when I gave up my law practice, dissolved the 
firm I was with, in my mind I was working for the organization of a 
World Government eounk the calling of a World Constituent As- 
sembly, and I started at home, 

I spent about a year going around the State and succeeded in bring- 
ing about the enactment by the Tennessee Legislature in 1949 of a 
law authorizing the election of 3 delegates to a World Constituent 
Assembly, on the basis of 1 delegate a million population, a million 
people in Tennessee, to frame a world constitution. 

The Tennessee Legislature passed that law and the election was 
held in August 1950, at the regular State election. There were 4 
candidates and 3 of us were elected. Two of us went to Geneva, ac- 
cording to the law, to Geneva, Switzerland, in 1950 to meet with any 
other representatives of other nations of the world to set up a world 
government, a World Constituent Assembly to frame a world con- 
stitution. 

I went into other States, to try to get other States to enact similar 
laws, within the limits of my means. Then after 1950 we were in the 
Korean war and I found a decided lack of interest in this idea of world 
government. People felt that it was contrary to the war effort, that 
we had to win the war and it was in some sense inimical to the policies 
of the Government of the United States. 

Chairman Easruanp. At that time you were affiliated with the 
American Peace Crusade ; were you not ? 

Mr. Farmer. Yes, sir. 

Chairman Eastuanp. That was an organization which the Attor- 
ney General of the United States had found to be a Communist- 
dominated organization ¢ 

Mr. Farmer. That’s right. 

Senator Hennrnas. That was prior to June 25, 1950? 

Chairman East anp. No, sir; that was 1951. 

Mr. Farmer. When you say I was affiliated, I was asked to be a 
sponsor, and I think my name appears on their releases and letter- 
heads as a sponsor. 

Chairman EastLanp. It was a Communist organization, wasn’t it? 

Mr. Farmer. That, I don’t know. 

Senator McCuietnan. May I ask a question, Mr. Chairman? 

Mr. Farmer. I agree that the Attorney General has designated it 
as a Communist-front organization. 

Chairman Eastuanp. In fact, it was a vehicle to undermine this 
country in the Korean war, wasn’t it? To try to undermine us at 
home, wasn’t it? 

Mr. Farmer. No: I think not. They took opposition to the Korean 
war, and they had my entire sympathy because I was opposed to the 
Korean war. 

Chairman EastLanp. Senator McClellan is recognized. 

Senator McCietian. Will you tell us how you got financial support 
for that movement ? 

Mr. Farmer. In 1946-47 and 1948 I received some small, some con- 
tributions. 

Senator McCuieinan. Received some from the Communist Party, 
Communist interests? 
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Mr. Farmer. Not that I know of. None that I knew of came from 
the Communist Party. 

Senator MoCietzan. Can you name the groups that contributed to 
your organization ¢ 

Mr. Farmer. I haven’t got my records here. 

Senator McCuieiian. Did you get contributions from groups that 
have since been or were before declared to be Communist-controlled 
organizations? 

Mr. Farmer. I don’t recall. I can be wrong. I like to be positive. 

Senator McCrieiian. I wondered who supported this. 

Mr. Farmer. I am fixing toanswer. I said I do not recall receiving 
money from organizations. I don’t recall now any organization. 
There could have been some organization. I don’t recall any organi- 
zation. 

Senator Henntnes. We have never been able to find out how the 
Attorney General compiles these so-called lists of Communist-front or 
subsersive organizations. We have tried, indeed, to get him up to 
tell us, but he has been unwilling to do so up to this time. I lay no 
store by the fact that a certain organization may be on the so-called 
Attorney General’s list, because they go on the list and off the list. 
They rotate. They are on one week and off the next. I have been 
chairman of the Subcommittee on Constitutional Rights and I still 
am, and we made every effort to find out how the Attorney General 
got his list up, but he would never come up to tell us. So I must pro- 
test at any questions put to this gentleman about anything on the 
Attorney General’s list until it is established that the list has validity 
and the sources and means whereby organizations are put on the list. 

Senator Watkins. You wouldn’t object to the question ? 

Senator McCre.xan. I don’t mind the protest, but I would like to 
ask the question and have him answer it for whatever it is worth. 

Chairman Eastianp. Proceed. 

Mr. Farmer. I just about finished my answer. As I recall now— 
I don’t like to be positive, because you ask me about something that 
happened nearly 10 years ago—such contributions as I received, and 
they were not equal to the amount I paid from my own funds by any 
means, were from individuals who were sympathetic with my work. 

Senator McCietian. All right, Mr. Chairman. 

Chairman Eastianp. Gentlemen, we are pushed for time. Could 
we hear Judge Whittaker now ? 

Senator Jounston. Let me ask one question. When you were writ- 
ing this letter on February 1, 1951, that was during the Korean war. 
You were writing a letter to the President sending one-third of your 
taxes. Did you consider yourself bigger than the Congress of the 
United States that sets up the tax laws ? 

Mr. Farmer. No; I considered the Constitution and treaties of the 
United States bigger than the Congress of the United States. But 
this is a tax matter, an income tax matter that is in litigation, Senator. 

Senator Jonnston. Did you keep books on the amounts that you 
received when you were carrying on this organization ? 

Mr. Farmer. Yes, sir. 

Senator Jounston. You did? 

Mr. Farmer. Yes, sir. 

Renator Jounston. Did you turn them in to the Federal Govern- 
ment ! 
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Mr. Farmer. I didn’t turn them in, but the internal-revenue agents 
went over my records and examined these and ruled that the contri- 
butions were not part of my income because they were contributions 
during the years they were received but I gave them all my records 
and lists of contributors. 

Senator Warxrns. Since we have the developments before the com- 
mittee that have taken place, I think this is a proper question: Have 
you ever been a Communist? 

Mr. Farmer. Well, is that pertinent to this? 

Chairman Easrnanp. Yes, sir; it is very pertinent. You testified 
that this committee has a right to know your background because you 
are here voluntarily. 

Mr. Farmer. All right; I guess I will yield the point on that, that 
since I appeared voluntarily—though my opinion was that the ques- 
tion was whether Judge Whittaker had the proper attitude toward the 
Constitution. 

Chairman Easrianp. Yes, sir, but you testified that we had a right 
to know your background in order to evaluate your testimony. ‘The 
question is certainly proper. 

Mr. Farmer. Would you phrase your question, sir ? 

Senator Warxrins. Have you ever been a Communist ? 

Mr. Farmer. Well, would you define a Communist for me? 

Senator Warxkrins. You seem to be somewhat expert in that field, 
from your writings, from what I have heard here. It is generally 
known that—no; I will not attempt to define it. 

Mr. Farmer. I wasn’t writing on Communists. 

Senator Hennines. Will the Senator yield for this question ? 

Senator Watkins. You know what I mean. 

Mr. Farmer. No, sir. 

Senator Watkins. You don’t know what a Communist is? 

Mr. Farmer. No, sir; I don’t know what a Communist is. 

Senator Jounsron. Have you paid any dues to any organization 
known as the Communist Party ? 

Mr. Farmer. I have not knowingly paid dues to the Communist 
Party. I have made contributions—or whether they were contri- 
butions or dues, I don’t know what sense you use the word—to organi- 
zations that the Attorney General of the United States has listed as 
Communist front organizations. 

Senator Hennines. You know that some go on, and some go off, 
don’t you! There have been about 200 taken off in the last few years, 
you know that, don’t you ? 

Mr. Farmer. Last time I read anything about it there were some 
1,500 on it. I don’t try to keep up on it. 

Chairman Eastitanp. Have you ever been a member of the Com- 
munist Party of the USA ? 

Senator Watkins. That is substantially the question I asked. I 
had two questions to ask, Mr. Chairman. 

Chairman Easrianp. Proceed. 

Senator Warxins. I want to get his answer. Are you ready to 
answer the question I asked you? The chairman added the words of 
“the USA” and I will accept that as a part of my question. 


Mr. Farmer. I have never been a member of the Communist Party 
of the USA. 
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Senator Warxins. Have you ever been in sympathy with the Com- 
munist Party of the United States? 

Mr. Farmer. Have I ever been in sympathy ? 

Senator Warkrins. Are you now in sympathy ? 

Mr. Farmer. That, I can’t answer that. I don’t know what they 
stand for now, I don’t know. I have just read in the New York Times 
this morning that they are all divided up just at this minute. 

Senator Warkins. Let me amend it. 

Mr. Farmer. Let me answer it. They are so divided up, they don’t 
know themselves where they stand. 

Senator Warxsrns. Are you in sympathy with international com- 
munism? Forget the USA end of it. 

Mr. Farmer. My answer is that I have sympathies for international 
communism. 

Senator Watxrns. That’s all I want to know. 

Senator Hennines. Have you sympathy for international democ- 
racy as we call it ? 

Mr. Farmer. That is a kind of a broad question. I believe in 
democracy and we have different conceptions of what is democracy. 

Senator Henninos. But you seem to understand what communism 
is when you say you have sympathy for it, but you are not sure 
whether or not you have sympathy for international democracy or 
representative government as opposed to totalitarian government? 

r. Farmer. When you ask whether I have sympathy, sympathy is 
a broad term. 

Senator Henninos. I know it is an improper q 
whether he has sympathy or not. That wouldn 
room. 

Mr. Farmer. I would rather admit your questions than take a sub- 
jective idea 

Senator Hennrnos. But since it is in the record I am trying to help 
you out. 

Mr. Farmer. Just a minute. Then have one of the Attorney Gen- 
eral’s paid informers come in and base an indictment against me on 
that. 

Senator Henninos. You answered a question which I think called 
for a conclusion, we know that. 

Mr. Farmer. I am trying to answer as best I can. 

Senator Hennines. Whether you have sympathy or not. I am ask- 
ing you in order to try to rehabilitate, in a sense, if I may, if your 
mind is so constituted, to ask you whether you have sympathy for the 
United States of America, for the United Nations, for the free gov- 
ernments of the world, for a republican or democratic form of govern- 
ment as opposed to totalitarian and monolithic government; have you 
sympathy for that? 

Mr. Farmer. I have sympathy for all those things you have men- 
tioned there. 

Senator Hennrnes. You have sympathy for everything, all sorts 
of ideas, is that it? 

Mr. Farmer. No. You have asked me if I had sympathy for the 
United States Government. I certainly do and I consider myself 
a loyal citizen of the United States, loyal to the Constitution and de- 
voted to the Constitution of the United States. 


uestion to ask a man 
t go into any court- 
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Senator Warxrns. Could I put it a little differently, are you in sym- 
pathy with the international Communist movement ? 

Mr. Farmer. I think I answered that. I am in sympathy with the 
international Communist movement. 

Senator Ervry. { don’t think you have enough sympathy for judges. 

You could do as Chief Justice Beeckner, of Georgia, did. They 
had a superior court judge down there named Abner Lumpkin. He 
tried a case which was appealed to the Supreme Court of Georgia. 
Before the appeal was heard Judge Lumpkin was nominated to be a 
member of the Supreme Court of Georgia. They were in the em- 
barrassing position of having to rule on a decision that their new as- 
sociate had made. So Chief Justice Beeckner said that this was one of 
the errors which Brother Lumpkin had committed while he was still 
subject to that infallibility which is inherent in all courts save those 
of last resort. 

Assuming that Judge Whittaker committed an error in his ruling, I 
don’t believe you exhibit the same amount of charity toward his error 
as you do toward the Communists. That seems to me to be a strange 
position. 

Senator Jouwston. As to that, you do not believe in our republican 
form of government in the United States? 

Mr. Farmer. I said I do believe in our republican form of gov- 
ernment. 


Senator Jounsron. How can you do that and believe in the interna- 
tional communism ? 

Mr. Farmer. I was asked if I had sympathy for international com- 
munism. I said Ihad sympathy for them. 

Senator Dirksen. Mr. Farmer, I gathered from my own interpola- 
tion, after you sent a check for one-third of the taxes to the President 
in 1951 that your taxable income—— 

Mr. Farmer. That was 1953, not 1951. 

Senator Dirksen. That your taxable income was probably in the 
neighborhood of $18,000, which is exclusive of the contributions and 
nontaxable. Now since you gave up your law practice and presum- 
ably gave up your regular legal clientele, did you have other clients 
like Dr. Davis in similar difficulties or cases similar to the Davis case 
which provided a fee for you, that is, that became your regular work ? 

Mr. Farmer. No, that has not become my regular work. You want 
to know what cases I have had similar to the Davis case, is that your 
question ? 

Senator Dirksen. Yes. 

Mr. Farmer. Aside from the Davis case the only other case that I 
recall of that nature is a case presently pending in the United States 
district court for the southern district of Ohio in Dayton. I repre- 
sented in that case Prof. Lee Lodge who was discharged from Fisk 
University after he was summoned before the Un-American Activities 
Committee and had refused to answer on the grounds of the first 
amendment. 

He was indicted for contempt of the House committee for refusing 
to answer and that indictment, that case, is set for trial for April of 
this year. 


I don’t subsist on fees that I get from ousted college professors, Sena- 
tor Dirksen. 
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Senator Dirxsen. That’s all. 
Chairman Eastianp. Any further questions, gentlemen ? 
Judge Whittaker, where were you born ? 


STATEMENT OF CHARLES E. WHITTAKER, NOMINEE TO BE ASSO- 


CIATE JUSTICE OF THE SUPREME COURT OF THE UNITED 
STATES 


Judge WurrrakeEr. I was born at Troy, Kans., which is the northeast 
county of the State, February 22, 1901, on a farm 6 miles south of Troy. 

Chairman Eastianp. Where did you go to school, sir ? 

Judge WuirrakeEr. I went to school in a little white schoolhouse 
on the corner of my father’s farm through nine grades and then I 
went to high school in Troy, Kans., and rode a pony to school through 6 
miles of mud night and morning for about a year and a half. When my 
mother died, it broke my heart, she died on my birthday, 1917. I felt 
T couldn’t go on and I quit high school. 

I had no more schooling then until I went to Kansas City as a youth 
of 19 years of age, and with ambitions to get into the law school. I 
was deficient in my credits and I had to do some private tutoring and I 
did this in connection with my duties as office fay for a lawfirm. I 
finally was admitted to the law school and graduated in June of 1924. 
I stayed with the law firm and became a junior partner in 1928 and be- 
came a full partner in 1932. Myname then went into the firm. I con- 
tinued with that firm until I was appointed a district judge in 1954. 

Chairman Eastianp. What trial experience did you have? 

Judge Wurrraker. I started trying mill-run lawsuits in June of 
1928 and continued to do so until June of 1942 when I felt I had enough 
seasoning with mill-run cases, and then I ceased to be so active in that 
work and took up more office counseling, financial advising, represent- 
ing banks. 

I tried occasional cases, but not general mill-run cases thereafter, 
Senator. 

Chairman Eastianp. When were you appointed to the bench ? 

Judge Wurrraker. It was in June of 1954 that I was appointed to 
the Federal bench. 

Chairman Eastianp. Are you married ? 

Judge WuITTaKER. Yes. 

Chairman Eastianp. How many children do you have? 

Judge WurrraxeEr. Three sons. 

Chairman Eastianp. What is your present address? 

Judge Wuirraker. 1019 West 69th Street, Kansas City, Mo. 

Chairman Eastianp. Gentlemen, here is the Justice. Have you any 
questions ? 

Ts this law school from which you graduated 

Judge Wurrraker. The University of Kansas City Law School. 

Senator Dir«csen. The same school that Mr. Horace B. Davis 
taught at? 

Judge Wuirraker. Yes, it is the same school. In other words, the 
law school is a division of that university. 

Senator Dirksen. Yes. 

Senator Henntnes. You were not animated, Judge, I take it, by 
any spirit of devotion to the dear old alma mater in your decision? 
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You were more influenced, I assume, by the decided cases in the mat- 
ter, were you not? 

Judge Wuirraker. Senator, I think you know me well enough to 
know 

Senator Henninos. I am being facetious, 

Judge Wurrtaker. I think you know me well enough to know and 
to those of you who do not know me, let me say that the Davis case 
came on regularly before me as a judge. I had to decide the issue of 
whether or not the refusal of Dr. Davis to answer to the responsible 
officials of the university whether or not he is or ever was a Communist 
“ or did not constitute adequate cause for their action dismissing 
nim. 

That question had to be decided. It was briefed before me. My 
opinion is not the first upon this question. I declared no new law. I 
followed the adjudicated cases. They are clear. 

No judge loyal to his oath as a judge and acting as befits a judge 
could rule otherwise than I did. 

Senator Henninos. Mr. Chairman, may I ask the Justice-designate 
a question ? 

Shairman Eastianp. Yes. 

Senator Hennines. Judge Whittaker, Mr. Farmer suggested there 
are no cases 

Judge Wurrraker. But there are. 

Senator Hennineos. That is what I thought. 

Senator Jounston. No cases sustaining his point. 

Judge WuitraKker. They are all the other way. 

Senator Henninos. I understood the gentleman to say that this 
point had never been adjudicated before. 

Chairman Eastianp. That is his testimony. 

Senator Hennines. I am now asking the judge and the Associate 
Justice-designate whether in his judgment and in the light of his 
learning and experience in the law, whether or not there are and have 
been cases upon this point and if so, whether there have been a very 
few or a considerable number. 

Judge Wurrraker. My answer is: I conceived the cases I cited in 
support of my ruling to be directly in point and to compel my decision. 
The number, I can’t be precise, I think it is 5 or 6, by very respectable 
judicial authority of this country, compelled the conclusions I reached, 
and there were not any, then atleast, to the contrary. 

Senator Hennines. Thank you. 

Senator JoHnston. One other question. The Davis case was not 
appealed ? 

Judge Wurirraker. I’m not too certain of this, but I do believe 
that a notice of appeal was filed, but in any event the appeal was 
later dismissed or withdrawn. If I may say so this was only one of 
two cases which Mr. Farmer filed in our court. Both, perhaps un- 
fortunately, fell to me. 

The second one was an action by Mr. Farmer against President 
Truman seeking determination of a personal liability for two-thirds 
of his income taxes which he said went to defray the costs of an un- 
declared and illegal war waged in Korea, and he sought a personal 


judgment against Mr. Truman in that amount, and I dismissed that 
case also. 
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Senator Hennines. You don’t mean Mr. Farmer sued the President 
of the United States and suggested that the President should return 
some of his money he paid in taxes? 

Judge Wuirraker. Yes; that was it. 

Mr. Farmer. Mr. Chairman, can I be heard ? 

Senator Henninos. A graduate of Yale Law School ? 

Chairman Eastianp. I will hear you for a minute. 

Mr. Farmer. Judge Whittaker is in error in saying I sued Presi- 
dent Truman for the two-thirds of the taxes paid on the Korean war. 
That wasn’t the suit at all. I had a suit pending in the courts in 
‘l'ennessee on that issue of which I was liable to pay that two-thirds 
part and that case is still pending. It ison appeal to the United States 
Circuit Court of Appeals in Cincinnati. 

The action I brought against former President Truman was this: 
In that litigation pending in the Federal court in Nashville, I issued 
a subpena to subpena him to produce certain official records among 
which were the copies of the Korean war order, orders that he gave 
committing the Nation to war in Korean. There are no public rec- 
ords of them at all. 

Chairman Eastianp. That’s all right. 

Mr. Farmer. I would like to finish. 

Chairman Eastianp. I am working against a time limit. 

Mr. Farmer. I was trying to get official records that former Presi- 
dent Truman had carried away with his personal records. 

Chairman Eastianp. You have said that. 

Any further questions of the Justice ? 

Senator Warkrns. I would like to say this, Mr. Chairman : 

I voted for the judge twice. And I haven't heard a single thing 
here that would indicate that I have made any mistake in that vote 
and I intend to vote for him again. 

There was a matter you mentioned in connection with your school- 
ing. It probably didn’t mean very much, but I understood you to 
say that you rode a pony to school ? 

Judge Wurrraker. To high school. 

Senator Warxtins. For 6 miles back and 6 miles there ? 

Judge Wurrraker. Correct. 

Senator Warktns. It may have a lot to do with the qualifications 
of a man who certainly had persistency. I would like to think so. 
T had the same experience. 

Senator Hennrnes. You think he should have walked ? 

Judge Wurrraker. I have a letter in my pocket on the subject, sir, 
the most beautiful Americana on this subject that I have seen among 
the thousands I have received. I would like for you to read it. 

Senator Warkrns. I would like to read it. I had a similar experi- 
ence. I rode for 6 miles to high school and back through mud and 
dirt. 

Chairman EastLanp. Let’s go into executive session. 

Senator Dirksen. I move we go into executive session. 

Chairman Eastianp. So ordered. 

(Whereupon, at 11:40 a. m. the committee went into executive ses- 
sion.) 


x 





